
12 Rivers Initiative 

CONSERVATION EASEMENT

Draft Template Outline

9/9/13

NOTE TO LAND TRUST MEMBERS: While this is a template intended to be used by all the trusts for 12 Rivers projects, there is room for nuances and non-substantive changes in order to suit individual land trusts and landowners. Land Trusts are welcome to be more restrictive if they so choose.
WE,                and                  _[husband and wife or other relationship]as [joint tenants/tenants in common] having a mailing address of                                   (hereinafter referred to as the “Grantor(s), [Check Grantor vs. Grantors throughout along with verb number (is or are)]” which word is intended to include, unless the context clearly indicates otherwise, the above-named Grantor(s), jointly and severally, their personal representatives, heirs and assigns, and any successors in interest to the Protected Property), [[for consideration paid OR in consideration of the gifts of others]]

GRANT to [Enter name of land trust], a non-profit corporation organized and existing under the laws of the State of Maine, with a mailing address of [Enter land trust address] (hereinafter referred to as the “Holder,” which word shall, unless the context clearly indicates otherwise, include the Holder’s successors and/or assigns), 

with WARRANTY COVENANTS[ or Quitclaim Covenant], in perpetuity, this Conservation Easement [A Portion of?] a lot of approximately ______ acres located on __________Road and ___________Cove in               , ___________ County, Maine, being [the same/a portion of the] real estate described in a deed from ____________ to _____________, Grantor hereunder, dated ______________, and recorded at the __________ County Registry of Deeds at Book ____, and Page ______; and being more particularly described in Exhibit A and depicted on Exhibit B, both attached hereto and made a part hereof by reference (hereinafter referred to as the “Protected Property”); as follows:

This Conservation Easement on the Protected Property is granted exclusively for the following conservation purposes:


- Purpose -
“The purpose of this Easement is to provide a significant public benefit by preserving and protecting in perpetuity the natural resource values and biological diversity of the protected property including in particular [add specific values of the property such as its rare species, aquatic species, eagle nests, important wetlands etc., as appropriate]__________ and its undeveloped forested landscape for its wildlife habitat, [if applicable, ability to produce forest products under sustainable forestry management,] air and water quality and other conservation values.  Grantor and Holder intend that this Conservation Easement will limit, in perpetuity, the uses of the Protected Property to activities that are compatible with these purposes including _________________ [add low-impact outdoor recreation etc. where appropriate].  

The following recitals more particularly describe the conservation values of the Protected Property and the significance of this Conservation Easement.

WHEREAS, the Holder is a member of the 12 Rivers Initiative which has formed to accelerate the creation of a network of conserved lands that protects the midcoast’s ecosystems, ensures multiple human benefits for generations to come, and helps to maintain biodiversity in the midcoast by creating connections across the landscape; and 

 

WHEREAS, the Protected Property has been identified by the Holder and the 12 Rivers Initiative as important to this network of conserved lands; and 

WHEREAS, [ PM* will provide list]
*(PM is the Project Manager, or Holder’s Easement negotiator)

NOW, THEREFORE, the Grantor and Holder have established this Conservation Easement on, over, and across the Protected Property consisting of the foregoing recitals and purposes, and the following terms, covenants, restrictions and affirmative rights granted Holder, its successors and assigns, which shall run with and bind the Protected Property and Grantor (s), (his/her/their) personal representatives, heirs and assigns, in perpetuity:
1.
LAND USE & DIVISION
A.
Land Use.
The Protected Property may be used only for conservation, [low-impact outdoor recreation (as defined herein) – snowmobile/ATV trails, hunting?], and natural resource management activities. 

B.
Specific Prohibitions.
No industrial, quarrying, or surface mining activities, are permitted on the Protected Property.  [OPTIONAL: In addition, more than a de minimis use of the Protected Property for commercial outdoor recreation is prohibited, in accordance with IRC Section 2031(c), as interpreted by regulations promulgated thereunder.]   Without limiting the generality of the foregoing and notwithstanding the reserved rights of Grantor herein, the following uses are prohibited: apartment buildings, motels or hotels, towers, antennae or other apparatus for telecommunications outside of the building envelope, solid waste disposal or transfer areas, junk yards, and aircraft landing sites, except in emergency. 
C.
Division.
For the purpose of land uses permitted under this Conservation Easement, the Protected Property must remain in its current configuration as a single lot under unified ownership, which may be joint and undivided.  Subdivision, partition or creation of other parcels or lots, whether by lot division, time share, or other manner of ownership which creates discrete parcels or separate ownership or control of portions of the Protected Property, shall be prohibited.  Notwithstanding the foregoing, any portion of the Protected Property may be conveyed to an entity that meets the qualification set forth in Paragraph 12 D for permanent conservation ownership.  Under no circumstances may the Protected Property or any portion therefore be included as part of the gross tract area of other land not subject to this Conservation Easement, for the purposes of determining density, lot coverage, or land area requirements, under otherwise applicable laws, regulations or ordinances controlling land use, building density or transfer for development rights. 

[Replace with the following if 2 lots are negotiated and appropriate for the parcel: The Protected Property may be divided and conveyed in no more than two separate parcels; the X Parcel and the Y Parcel, as shown on the Exhibit B. The X Parcel and the Y Parcel may be combined with, or separated from, the adjacent land of Grantor that is excluded from the terms and conditions of this Conservation Easement.  Following said division and conveyance, each of the two allowed parcels shall remain in their then-current configuration as an entirety under a single ownership or with each parcel owned by a separate owner, which may be joint or undivided, but without additional division, partition, or subdivision, nor made subject to the Maine Time Share Act (33 M.R.S.A. c 10-A) or Maine Condominium Act (33 M.R.S.A. c 31), or other legal or de facto creation of lots or parcels in separate ownership or the creation of separate parcels of real estate.]  

D.
[Add if necessary….] Land Use Areas.
For the purpose of the restrictions and reserved rights hereunder, the Protected Property is treated as two (2) land use areas: the “Forested Area” and a ____-Acre “Farmland Area”, each hereinafter so called. [“Built Area to be added here if needed.]
2. EXISTING CONDITIONS



At the time of this grant there are no structures on the Protected Property except for__[PM to provide a list of all existing structures, divided by land use area if already established] , located generally as depicted in Exhibit B.  As of the date of this Conservation Easement, there are no surface alterations on the Protected Property other those associated with existing structures listed hereinabove and __[PM will list surface alts.]____located as generally depicted on Exhibit B.   As of the date of this grant the Protected Property is [PM will describe vegetation].  All existing conditions are documented in Baseline Data, a compilation of the conditions of the Protected Property as of the date of this grant, certified as accurate by Grantor and Holder, and on file at the offices of Holder.  Grantor reserves the right to maintain and replace all existing structures and surface alterations with substantially similar structures and improvements in substantially the same locations.

3.
PROTECTED PROPERTY PERMITTED USES, RESTRICTIONS AND RESERVED RIGHTS

OPTION 1 –forest management allowed
It is the intention of this conservation easement that the Protected Property be used as conservation land for forest management, low impact outdoor recreation (as defined herein), nature observation and study, and that uses and improvements within the Protected Property be limited to the extent necessary or appropriate to preserve its natural and undeveloped character including preserving its [LIST CONSERVATION VALUES] as well as to protect the shoreline and important conservation attributes of the Protected Property from the impacts of permitted uses.  No structures, temporary or permanent, may be located or constructed on the Protected Property, and no alterations may be made to the vegetation or to the surface of the earth or to wetlands or waterbodies on the Protected Property, without the prior written consent of Holder; except that Grantor reserves the following rights: 

A. 
Structures 

i.
Minor Structures.
As of the date of this Conservation Easement, there are no structures on the Protected Property except for the following minor structures: [LIST THE STRUCTURES SUCH AS: boundary markers, utility poles, remains of wire fences, unpaved driveway, and old stone walls].  Grantor reserves the right to construct and maintain within the Protected Property only minor structures to accommodate forestry activities, low-impact outdoor recreation, nature observation and study, such as: small unlighted signs; low barriers to discourage unauthorized access or to protect fragile resources; support and erosion control structures necessary for permitted parking areas, roads and trails; boundary markers; rustic trail improvements, including benches, hand rails, steps, and stream bridges and any other minor structures as approved by the Holder. 

ii. 
[IF STRUCTURES CAN’T BE NEGOTIATED OUT OF THE EASEMENT] Existing Structures.  As of the date of this Conservation Easement the following structures are located on the Protected Property as noted in Exhibit B of this Conservation Easement. No other structures are permitted on the Protected Property. 

B. 
Surface Alterations

i.
Grantor reserves the right to alter the surface of the land, excavate and/or fill the Protected Property to the minimum extent necessary to exercise the rights reserved in this Conservation Easement. PM will list utility rights and established easements where appropriate]_provided that in every case the disturbed surrounding area must be restored as soon as reasonably possible to a state consistent with the ecological character of the Protected Property, and such that woods roads avoid established vegetated buffers from streams and waterbodies, where possible. Grantor will use locally sourced materials to execute these rights (i.e., for roads and fill) whenever possible, to avoid the introduction or spread of invasive species.

ii.
Grantor reserves the right to establish and maintain, anywhere on the Protected Property, unpaved footpaths of not more than four (4) feet in combined tread width and side clearance, designed and located to prevent erosion and protect the other conservation values of the conservation easement, and to include appropriate setbacks (75 ft-300 ft) from waterbodies to maintain vegetated buffers and shade for streams.  

iii.
Grantor reserves the right to permit archeological and ecological study of the Protected Property, including excavation of sites, provided that all such work must be conducted in accordance with applicable then-current professional standards, and the disturbed area must be restored to its natural appearance as soon as reasonably possible after completion. 

iv. 
[OPTIONAL] Nothing in this paragraph shall prevent Grantor from developing ecosystem functions on the Protected Property including, but not limited to, carbon sinks, stream bank restoration, biodiversity mitigation, carbon sequestration and wetland and stream mitigation (other than creation of wetlands from historically upland property, such as hillsides or sites with no more than one of the following: current or historical evidence of hydric soils, hydrophytic vegetation, or wetland hydrology), provided that such developments are not in conflict or inconsistent with the conservation purpose of or the restrictions set forth in this Easement and that prior written approval for same shall have been obtained from Holder. Holder is not responsible for monitoring any such activities for compliance with permit(s) therefore, and Holder has no obligation to enforce said permits. [Use of this clause may have a significant downward impact on the deductible value of the easement gift, as it is a valuable property right retained.]

C.
Vegetation Management 
Within forested areas of the Protected Property, it is the intention of this Conservation Easement to allow forest management  whereby the removal of forest products and other vegetation is done in such a way as to preserve healthy soils and habitat for wildlife, including current and future threatened, rare or endangered species such as [PM to add specifics] of forested areas of the Protected Property. 

Within wetland areas of the Protected Property, it is the intention of this Conservation Easement to protect and maintain those wetlands that provide habitat for wildlife including current and future threatened, rare or endangered species such as ____ [PM to add where appropriate].  

It is the intention of this Conservation Easement to help preserve the ecological integrity of streams, brooks, rivers or waterbodies on or about the Protected Property by maintaining vegetated buffers in order to provide shading and prevent erosion and thereby maintaining habitat value and water quality. 
i.
Protected Property - Generally: Grantor reserves the right to alter vegetation to the minimum extent necessary to exercise the rights reserved in this Conservation Easement, provided that in every case the disturbed surrounding area must be restored as soon as reasonably possible to a state consistent with the ecological character of the Protected Property to be protected by this Conservation Easement. 

ii.
Protected Property - Forested Areas:  The Grantor shall have the right to conduct commercial and noncommercial Forest Management on the Protected Property. Forest Management means all activities for the management of the forest and the harvesting of forest products. All Forest Management shall be conducted in a manner that is consistent with the Purposes of this Conservation Easement and that ensures a long term strong, healthy, vigorous and productive forest ecosystem.

a. Forest Management shall be carried out in accordance with the following principles:


[RECOMMENDED ELEMENTS]

1. Minimal disturbance to organic and mineral soils on the Protected Property, conducting the harvest operation when the ground is preferably dry or frozen; 

2. Conservation of water quality, wetlands, vernal pools and riparian zones, to include appropriate setbacks (75 ft-300 ft) from waterbodies to maintain vegetated buffers and shade for streams;

3. Maintenance or creation of different forest age classes; 

4. Maintenance or improvement of the overall quality and health of the timber resource including minimizing disturbance to naturally occurring seedlings and saplings as necessary to assure adequate regeneration of native species;
5. Protection of known rare or exemplary natural communities; or rare, threatened and endangered species habitat;

6. Conservation of minimum viable populations of native plant and animal species; and

7. Protection of cultural and historic features such as stonewalls, cellar holes and cemeteries.

 

b. No Forest Management shall be conducted on the Protected Property until there is a written Forest Management Plan in accordance with the requirements of this Section 3C prepared for the Protected Property by a Maine Licensed Professional Forester and approved by the Holder, who shall respond within 45 days of receipt of the Plan; except the Grantor retains the right without a forest management plan, but in accordance with the principles in Section 3.C.ii above, to harvest up to 10 cords per year. The Forest Management Plan shall be updated or revised by the Grantor as necessary but at least every ten years. Each Plan update or revision shall be subject to approval by the Holder that the Plan is consistent with the requirements of this Section 3.C. Upon approval a copy of the updated or revised Plan shall be filed with the Holder.  Each Forest Management Plan shall include, at a minimum, the following:

1. Grantor’s short and long term forest management objectives.

2. A description of and an appropriately scaled and accurate map identifying the natural and physical features of the Protected Property. The description and/or map should include:



(a) Property boundary lines


(b) Forest type, stocking, age and stand history;

(c) Wetlands and waterbodies, including rivers, streams, ponds and lakes, both intermittent and year-round;

(d) Roads, trails, or other unforested areas;

(e) [IF INCLUDED ABOVE] Special plant and wildlife habitats, including rare or exemplary natural communities; or rare, threatened and endangered plant or wildlife species; to the extent identified or known by the Maine Natural Areas Program, the Maine Department of Inland Fisheries and Wildlife, or other similar agency then recognized by the State of Maine or the U.S. Government as having responsibility for identification and/or conservation of such species;

(f) [IF INCLUDED ABOVE] Cultural features, including, but not limited to, stonewalls, cemeteries, cellar holes, or other features known to exist on the Protected Property;

(g) Other features known to exist on the Protected Property requiring protection.

 

3. An access plan indicating principal routes of ingress and egress for all areas in which Forest Management is to be conducted, including roads, trails and log landing areas, which minimizes new forest openings, and minimizes impacts to streams, in accordance with the best management practices of Maine Forest Service or other entity as agreed upon by the Holder.

4. Erosion control measures to be employed during Forest Management and at the completion of each Forest Management activity to ensure soil stabilization and to prevent erosion and sediment run off adjacent to wetlands and waterbodies, in accordance with the best management practices of Maine Forest Service or other entity as agreed upon by the Holder.

5. A statement that any use of herbicides, pesticides, fungicides, insecticides, rodenticide and fertilizers will be conducted in accordance with best management practices in accordance with best management practices of the Maine Forest Service or other entity as agreed upon by the Holder.

6. Harvesting practices and silvicultural techniques to be employed.

7. Proposed setbacks from waterbodies as appropriate based on conditions and circumstances of the property.

The Grantor, not less than 30 days prior to commencement of harvesting activities, shall notify the Holder of the proposed activities and shall provide the Holder with sufficient information concerning the nature, location, extent and timing of the proposed activities to enable the Holder to determine whether such activities are consistent with the terms of this Conservation Easement, the Forest Management Plan and the requirements of this Section 3.C. 

Within 30 days of completion of harvesting activities, the Grantor shall notify the Holder in writing of such completion and shall include confirmation of the nature, location, extent and timing of harvesting activities. 

iii.
Protected Property - Open Areas:  The Grantor shall have the right to maintain existing fields on the Protected Property. The Grantor also has the right to expand or create open fields with approval of the Holder if such expansion does not conflict with the ecological values of the Protected Property and the expansion maintains appropriate setbacks (75 ft -300 ft) from waterbodies to maintain woody vegetated buffers and shade for streams.
D. 
Inconsistent Activities

No use shall be made of the Protected Property, and no activity thereon shall be permitted which is or is likely to become inconsistent with the Purposes of this  Conservation Easement.  Grantors and Holder acknowledge that, in view of the perpetual nature of this  Conservation Easement, they are unable to foresee all potential future land uses, future technologies, and future evolution of the land and other natural resources, and other future occurrences affecting the Purposes of this Conservation Easement.  Holder therefore, in its sole discretion, may determine whether (a) proposed uses or proposed improvements not contemplated by or addressed in this Conservation Easement or (b) alterations in existing uses or structures, are consistent with the Purposes of this Conservation Easement, subject to the terms of Paragraph 12.F.

3.
PROTECTED PROPERTY PERMITTED USES, RESTRICTIONS AND RESERVED RIGHTS
OPTION 2 – Forever Wild

It is the intention of this conservation easement that the Protected Property be used as conservation land for habitat conservation, water quality protection, low impact outdoor recreation (as defined herein), nature observation and study, and that uses and improvements within the Protected Property be limited to the extent necessary or appropriate to preserve its natural and undeveloped character including preserving its [LIST CONSERVATION VALUES] as well as to buffer the shoreline and important conservation attributes of the Protected Property from the impacts of permitted uses.  No structures, temporary or permanent, may be located or constructed on the Protected Property, and no alterations may be made to the vegetation or to the surface of the earth or to wetlands or waterbodies on the Protected Property, without the prior written consent of Holder; except that Grantor reserves the following rights: 

A. 
Structures - Minor Structures 
Grantor reserves the right to construct and maintain within the Protected Property only minor structures to accommodate low-impact outdoor recreation (as defined herein), nature observation and study, such as: small unlighted signs; low barriers to discourage unauthorized access or to protect fragile resources; support and erosion control structures necessary for permitted parking areas, roads and trails; boundary markers; rustic trail improvements, including benches, hand rails, steps, and stream bridges. Notwithstanding the generality of the foregoing, the following structures are not permitted on the Protected Property: buildings, sheds, storage units, gazebos, screen houses, tent platforms, docks, piers, barns, bleachers, stages, paved platforms, major recreational improvements such as swimming pools, tennis courts, athletic or sports or equestrian fields or courts or courses that require grading of the surface or extensive baring of mineral soils.

B. 
Surface Alterations

i.
Grantor reserves the right to alter the surface of the land, excavate and/or fill the Protected Property to the minimum extent necessary to exercise the rights reserved in this Conservation Easement. PM will list utility rights and established easements where appropriate]_provided that in every case the disturbed surrounding area must be restored as soon as reasonably possible to a state consistent with the ecological character of the Protected Property.

ii.
Grantor reserves the right to establish and maintain, anywhere on the Protected Property, unpaved footpaths of not more than four (4) feet in combined tread width and side clearance, designed and located to prevent erosion and protect the other conservation values of the conservation easement.  

iii.
Grantor reserves the right to permit archeological and ecological study of the Protected Property, including excavation of sites, provided that all such work must be conducted in accordance with applicable then-current professional standards, and the disturbed area must be restored to its natural appearance as soon as reasonably possible after completion. 

iv. 
[OPTONAL] Nothing in this paragraph shall prevent Grantor from developing ecosystem functions on the Protected Property including, but not limited to, carbon sinks, stream bank restoration, biodiversity mitigation, carbon sequestration and wetland and stream mitigation (other than creation of wetlands from historically upland property, such as hillsides or sites with no more than one of the following: current or historical evidence of hydric soils, hydrophytic vegetation, or wetland hydrology), provided that such developments are not in conflict or inconsistent with the conservation purpose of or the restrictions set forth in this Easement and that prior written approval for same shall have been obtained from Holder. Holder is not responsible for monitoring any such activities for compliance with permit(s) therefore, and Holder has no obligation to enforce said permits. [Use of this clause may have a significant downward impact on the deductible value of the easement gift, as it is a valuable property right retained.]

C.
Vegetation Management 
Within forested areas of the Protected Property, it is the intention of this Conservation Easement to foster an intact, healthy multi-aged forested area and to preserve healthy soils and habitat for wildlife, including current and future threatened, rare or endangered species such as [PM to add specifics] of forested areas of the Protected Property. 

Within wetland areas of the Protected Property, it is the intention of this Conservation Easement to protect and maintain those wetlands that provide habitat for wildlife including current and future threatened, rare or endangered species such as ____ [PM to add where appropriate].  

It is the intention of this Conservation Easement to help preserve the ecological integrity of streams, brooks, rivers or waterbodies on or about the Protected Property by maintaining vegetated buffers in order to provide shading and prevent erosion and thereby maintaining habitat value and water quality. 
Grantor reserves the right to alter vegetation anywhere on the Protected Property to the minimum extent necessary to exercise the rights reserved in this Conservation Easement, provided that in every case the disturbed surrounding area must be restored as soon as reasonably possible to a state consistent with the ecological character of the Protected Property to be protected by this Conservation Easement. 

Grantor and Holder intend that vegetation be managed so as to promote the ecological integrity and forever wild character of the land, and any such alteration to vegetation may be only for the following purposes:

i. To exercise the rights reserved in Paragraph 3.A and 3.B above;

ii. To mark boundaries;

iii. To combat active fire; and

iv. Upon prior written approval of Holder, to enhance wildlife habitat, encourage native vegetation, limit or remove invasive vegetation, or control or prevent the spread of disease or insects. Any use of herbicides, pesticides, fungicides, insecticides, or rodenticides will be conducted in accordance with best management practices, in accordance with best management practices of Maine Forest Service or other entity as agreed upon by the Holder.
 

{OPTIONAL: Grantor and Holder are prohibited from planting or otherwise intentionally introducing or cultivating invasive plant species on the Protected Property, said species to be those included on the list of invasive species maintained by the Maine Natural Areas Program, or a similar list approved in advance in writing by Holder.]

[COMMENT: MCHT thinks this is a good first stab, though it must be recognized that it will take extra stewardship effort to comply.  Obviously, the monitor could miss plants, and would have to be trained, and both parties would need to know what is on that list, and the list will change over time. A better list would MNAP’s list instead of IPANEs, reason being is that IPANE lists all kinds of silly things like sheep sorrel which are impractical to monitor for.  Here is link to MNAP list:

http://www.maine.gov/doc/nrimc/mnap/features/invsheets.htm.  

4.
WATER PROTECTION, POLLUTION CONTROL AND WASTE DISPOSAL
A.  
The direct discharge of treated or untreated sewage into surface waters on or about the Protected Property is strictly prohibited, and any such waste shall be disposed of in accordance with applicable laws and regulations.    

B.
It is forbidden to dispose of or store unserviceable or abandoned  equipment, such as appliances, vehicles and parts thereof, or any other waste material on the Protected Property, except that vegetative slash and debris may be allowed to remain on the Protected Property, manure, compost and vegetative waste may be stored and/or used on the Protected Property in accordance with applicable laws and regulations, and other waste generated by permitted uses on the Protected Property may be stored temporarily in appropriate receptacles for removal at reasonable intervals. 

C. 
The use, storage, discharge or runoff of chemical herbicides, pesticides, fungicides, soaps, detergents or highly acidic or alkaline agents, fertilizers and other toxic agents, including discharge of potentially toxic waste water or other toxic by products of permitted uses, must be limited to prevent any demonstrable adverse impact on wildlife, waters and other important conservation values to be protected by this Conservation Easement, unless more intensive use is approved in advance and in writing by Holder as appropriate, in its sole and exclusive discretion, to prevent or mitigate harm to the inhabitants, natural resources or permitted uses of the Protected Property.  

5. 
PUBLIC ACCESS 

(Sample for when no public access is granted)

Grantor has no obligation to grant public access across the Protected Property.  Grantor retains the right to grant such access to the Protected Property for low impact outdoor recreation, nature observation and study exercised in accordance with the terms of this Conservation Easement, [ add the following only if necessary:] provided that more than a de minimis use of the Protected Property for commercial outdoor recreation is prohibited as aforesaid.
[COMMENT from MCHT: The land trust will put this clause only in easements for which a donor could take the extra estate tax deduction under Section 2031(c).  That means, only when the donor is a taxpaying person or entity with individual owners who will die and pay estate taxes on the value of the land under easement.  IF this clause is in an easement, the stewards should not allow major commercial operations, like a fee paying campground, or a ski area, or a fee paying snow trail, or a fee paying dude ranch.  If a person wants to do these things, they can have an easement that does NOT use the de minimis clause, and they will be able to do major commercial outdoor recreation under the easement (unless otherwise restricted by a no-commercial clause, of course.)] 
 (Sample for when public access is granted)

Grantor(s) agree to permit, and will refrain from prohibiting or discouraging, use of the Protected Property by the general public for daytime low-impact outdoor recreational uses, such as walking, hiking, nature observation, and for pedestrian access to the intertidal area of the shore, exercised in a manner that is consistent with the protection and preservation of the natural and ecological character of the Protected Property and the terms hereof. Grantor has the right to prohibit or limit camping, night use, fires, vehicular uses, and the right, after approval in advance and in writing by Holder in accordance with Paragraph 8, to temporarily or permanently limit or restrict, such public recreational use of the Natural Area of the Protected Property, or any part thereof, that is detrimental to the conservation values of the Protected Property to the extent necessary for [PMs will add list of reasons such as to protect wildlife habitat etc.]  


Grantor(s) and Holder claim all of the rights and protections against liability for injury to the public to the fullest extent of the law under Title 14 M.R.S.A. Section 159-A, et seq. as amended and successor provision thereof (The Maine Recreational Use Statute), and under any other applicable provision of law and equity.

[COMMENT: If your Trust decides to grant public access, please review the easement to see whether you want to add any language suitable to your situation in the other sections of the document (such as Structures and Surface Alternations). You may find this appropriate if the Holder is to have specific affirmative rights to create and maintain trails, including any necessary infrastructure.]

6.
DEFINITIONS

A. River, stream or brook.  A flowing body of water in a natural channel that serves as a drainage course in a basin or watershed. The size and volume can vary. The channel contains aquatic animals such as fish, aquatic insects or mollusks; and/or aquatic vegetation. 
B. Low impact outdoor recreation is low key, light-on-the-land in nature and generally dispersed. It includes low impact outdoor activities such as hiking, hunting, cross-country skiing, bird watching and other activities that do not detract from the natural character and aesthetics of the forest or heavily impact the health of the soils, vegetation, and wildlife. Typically, highly developed bicycle or off-road vehicle trails are not allowed, but some areas may allow for occasional motorized use.

C. Waterbody. “Waterbody” means any location where water flows or is present in quantities large enough to be separately identified from the surrounding land, whether or not the flow or the presence of water is continuous or intermittent, and includes but is not limited to bays, wetlands, aquifers, lakes, rivers, streams, vernal pools, and canals, whether these are naturally occurring or man-made. “Waterbody” does not mean a temporary puddle or upland floodplain.

Following sections all taken directly from MCHT template. Confirm section references above once template numbering finalized.

7.
HOLDER'S AFFIRMATIVE RIGHTS 

7.A.
Entry and Inspection.  
7.B.
Enforcement.  
7.C.
Boundaries. 

7.D.
Holder Acknowledgement Signs.  

7.E. 
Holder Notification. 

7.F.
[Optional.
Affirmative Management Rights.]


8.
NOTICES AND REQUESTS FOR APPROVAL

8A. 
Notice and Approval Requirements.

8.B. 
Method for Notice.

8.C.
Time for Notice and Reply 

8.D. 
Notice to Grantor.  
 

9.
COSTS, TAXES, LIABILITY

9.A.
Taxes and Liens.  

9.B.
Responsibility of Owners.  


10.  OPTIONAL DISPUTE RESOLUTION. 

This Easement is in accordance with Maine’s established public policy that encourages the use of non-litigative methods of dispute resolution. When a dispute arises between the Grantor and the Holder concerning uses or activities on the Protected Property, which they cannot resolve by informal means, the following dispute resolution procedures may be followed:

10.A.  
Conditions for Required Alternative Dispute Resolution (“ADR”).  

10.B.  
Conditional Waiver of Right to Litigate.  

10.C. 
Conditions for ADR By Mutual Agreement of the Holder and Grantor. 
10.D.

Dispute Resolution. 

11.
STANDARD PROVISIONS 

11.A. 
 Maine Conservation Easement Act.  
11.B.
Conservation Purposes.
 
11.C.
Qualified Holder.  
11.D.
Assignment Limitation.  

11.E.
Baseline Documentation.  

11.F.
Liens Subordinated.  

11.G.
Value of Conservation Easement, Takings, Extinguishment, Proceeds

11.H.
Contemporaneous Written Acknowledgment.  

12.
GENERAL PROVISIONS
12.A. 
Controlling Law and Interpretation.  

12.B.  
Grantor and Holder Definitions.  

12.C.
Owner’s Rights and Obligations, Joint Obligation.  
12.D.
Subsequent Deeds and Transfers.   
12.E.
Compliance/Estoppel Certificates.  

12.F.
Discretionary Approvals and Amendments.  

12.G.
Economic Hardship.  
12.H.
Nonwaiver.  
123.I.
Severability, Entire Agreement, No Forfeiture.  
12.J.
Standing to Enforce.  

12.K.
Captions.  
12.L.
Independent Representation.  
OPTION: 13.  HOLDER’S RIGHT OF FIRST REFUSAL  

TO HAVE AND TO HOLD the said Conservation Easement unto the said Holder, its successors and assigns forever.

Signatures Follow

EXHIBIT A
Legal Description of the Protected Property

[Include relevant surveys, reference to prior recorded deeds, and existing easements and rights of way that burden or benefit the Protected Property.]

EXHIBIT B
Sketch Plan

[Include perimeter of Protected Property, land use areas, and location of items noted in the easement.]
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