

The Grantor reserves the right to conduct or permit the following activities and uses on the Premises, but only if such uses and activities do not 


“All acts and uses not prohibited herein are permissible, but only if such uses and activities do not 

	materially impair the purpose of this Conservation Restriction or other significant conservation interests.”
If allowed activities will involve the use of motor vehicles (such as forestry or agriculture) and the parties wish to make it clear that vehicles used for these purposes are allowed:  Use of motorized vehicles only as necessary (1) to conduct [the permitted activities such as forestry, agriculture, etc.] but not including recreational activities, and provided such use is not detrimental to water quality, wetland integrity, fragile habitat, and soil, wildlife, and plant conservation, and that such use is restricted to designated areas such as roads or trails designated as suitable with approval of Grantee. (Where appropriate) (2) to allow Grantee to carry out inspection of the Premises.

With the approval of the Grantee, the right to conduct or allow others to conduct active forest management in accordance with a Forest Stewardship Plan prepared by a Massachusetts licensed consulting forester and approved by a state Service Forester.
To allow maximum flexibility for unforeseen circumstances or needs, you may want to consider:

“Such other non-prohibited activities requested by the Grantor and expressly approved in writing by the Grantee, in its sole and exclusive discretion, which permission may only be given if the Grantee expressly finds that the activity is consistent with, and does not materially impair, the purposes or conservation values of the Premises.”

Consent for prohibited activities will generally require an amendment which must be approved by the Secretary of EOEEA and recorded (to avoid title issues and later claims of violations). 

Notice and Approval

Used if any activities require notice, or notice and approval of the Grantee.  

Any provisions requiring notice to and approval by the Grantee must allow a minimum of 60 days if the Grantee is a governmental entity.

Legal Remedies.

There are some good mandated mediation clauses in the alternative provisions list that may also be used.

If the CR is over a portion of a parcel, permanent boundary markers must be installed. In the event that is not possible, the following language must be used:

“In the event of a dispute over the boundaries of the Conservation Restriction, Grantor shall pay for a survey and permanent monumentation of the boundaries.”

Language that suggests the Grantee has no obligation to enforce the CR is unacceptable, and does not meet the new IRS regulations which require that a Grantee have the ability and obligation to monitor and enforce CRs.  

Should there be damage beyond the Grantor’s control, the parties should try to restore the Premises if feasible. For example, if someone dumps a trailer load of tires or trash on the Premises, the Grantee cannot sue the Grantor for same, but there should be cooperation in remedying the violation. To that end, some parties may want to include:

The parties to this Conservation Restriction agree that in the event of damage to the Premises from acts beyond the Grantor’s control, that if it is desirable and feasible to restore the Premises, the parties will cooperate in attempting to do so. 

Access:  Check to see if the Grantee needs an access easement over unrestricted land to get to the restricted area. If so, the grant of that access should be included in the access section. Where there are roads, but they are private, state that the Grantee may use the private roads to access the Premises. 

Any public access and limitations on public access should go here.  
If the CR is being sold to the Grantee and the Grantor will seek a deduction for their gift or bargain sale, the provision for a proportional distribution of proceeds is required.

This provision is not recommended where the CR is both required by or for the purposes of obtaining a permit AND it is imposed on portions of house lots (as opposed to an entirely separate open space lot). In the event of a partial extinguishment or eminent domain taking, a homeowner should not have to pay the Grantee, nor should the homeowner be left with insufficient funds to acquire a new home (if taken by eminent domain). In the alternative, stating that the Grantee is not entitled to compensation upon a disposition may be used to guard against future (mis)interpretations. 

G.L. c. 184 sec. 32 says “conservation restrictions are interests in land”.
Under certain conditions, it may be appropriate to state that in the event of an extinguishment or eminent domain taking, the Grantee receives nothing, or if the Grantee has contributed monies, this section can also provide for reimbursement to the Grantee of their contributions.

If improvements to the property are allowed, the parties may want to agree to take into account any increased value due to the improvements by using “equal to such proportionate value exclusive of any improvements” or “subsequent improvements”, as applicable.

A buyer and seller, engaging in appropriate due diligence, can allocate among themselves an escrow, sales price adjustment, or other method to resolve violations, whereas a land trust (and the public) would be left with little ability and great expense in resolving any violations in the case of Grantor who sells. 

Amendment

The Amendment clause is optional. If included, it should be made clear that an amendment requires far more than the agreement of the parties, and may not be allowed by one or more of the Sec. 32 approvals. The fact that other land may be offered ‘in trade” for the CR does not guarantee approval; CRs are perpetual and not freely amendable. 

The Grantor and Grantee may be required to obtain additional approvals to comply with the terms of any funding, grants, donations, or permits if the CR was required as a condition of a permit, or if there is a mortgage on the property. 

If the CR was donated, a bargain sale, or bequeathed, and a charitable trust was established, the permission of a court of competent jurisdiction after consultation and advice of the Massachusetts Attorney General may be required.
Any provisions requiring notice to and approval by the Grantee must allow a minimum of 60 days if the Grantee is a governmental entity.

Executed mortgage subordinations or assents must be included in the final CR sent to EOEEA, unless there is a representation that there is no lien on the Premises. Grantee should not rely on Grantor’s representation – Grantee should check for the existence of any liens of record.  Suggested language:

Grantor represents that the Premises are free from any mortgage, promissory note, loan, equity credit line, refinance assignment of mortgage, lease, financing statement or any other agreement which gives rise to a surety interest affecting the Property by any third party. 
Grantor signature

If the Grantor or Grantee is signing on behalf of an organization or trust, authorization must be shown. For instance, “duly authorized” or “duly authorized by vote” & attach vote, if required by organization
Use the “new” notary language. All signatures on the CR must be properly notarized.
.

Exhibit A

Exhibit A should be the metes and bounds description. If none is available, a reduced copy of a survey plan, with a reference to the plan’s recording information, is adequate.

If the CR is over a portion of a parcel, copying the metes and bounds description from the original deed is not acceptable; a metes and bounds description of the portion that is subject to the CR is required. 

For all CRs, attach a plan or sketch plan showing the location of the CR. If there is no survey or other plan, use an assessors map showing the lot and the CR. The words “Conservation Restriction” must be used to label the CR (“Conservation Restriction Area” or “Conservation Restriction Open Space” are also acceptable).

If the CR references a driveway, or a tool shed that is restricted from being relocated, draw it in and label it as “approximate location” (if you don’t have a survey plan showing the exact location.). If changes in structures are restricted, the dimensions must be shown or referenced in the CR and/or in Exhibit A. 

Subordination

Some banks may have their own form, but this is one example.


	


